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Dental Council submission in response to the

Ministry of Health 2012 Review of the Health Practitioners
Competence Assurance Act 2003: A discussion documen t

1.0

1.01

1.02.

Introduction

The Dental Council welcomes the invitationniraghe Ministry of Health to
participate in the public consultation process rega 2012 Review of the Health
Practitioners Competence Assurance Act 2003: Audsion documenCouncil
has carefully considered the information set outh® discussion document and
has focused its submission as responses to edhbk specific questions included
in the document under the four identified princgpaf focus — future, consumer,
safety, and cost effectiveness.

Council acknowledges the 2012 review isrategic review, seeking to assess
how the Health Practitioners Competence Assurance2803 (the “Act”) fits
within the health system today, some nine yeaes #fie Act was introduced. The
Dental Council considers the current regulatoryiremment is, substantively,
working well. The Act is an example of ‘enablifghmework legislation and as
such, there is much that Responsible Authoriti®A8”) constituted by it, can do,
if they so choose, to accomplish the purpose oAttt

“...to protect the health and safety of members of the public by providing for

mechanisms to ensure that health practitioners are competent and fit to
practise their professions.”

1.03. Whilst the Act provides for a consistent actgability regime for all health

professions it allows RAs to develop their own spf practice for determining
a health practitioner’s competence; and systenensore they do not act outside
their scope of practice. The Act permits RAs teveadep for the professions they
regulate, relevant policies, codes of practice,entffeccation programmes,
competence programmes, and health monitoring pnoges. If the legislation
was made too prescriptive this ability to ‘selfuége’ would be needlessly lost.

1.04. The Dental Council supports ‘framework’ legisn and considers an enabling

Act to be a positive feature of New Zealand’s Headigulatory system. RAs are
equipped to develop and manage the detail of dpaedtregulation. Enabling

legislation reinforces the perception of self-regiwin whereas prescriptive
legislation would support a, less desirable, pdigep of regulation by

government.

1 section 3(1), Health Practitioners Competence Aswe Act, 2003
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2.06

2.07

Overview of the Dental Council

The Dental Council, one of 16 RAs establistigd the Act, has statutory
responsibility for regulating five separate andtide& oral health professions-
dentistry, dental hygiene, clinical dental techigglodental technology, and dental
therapy. Dental specialists and orthodontic aawés are included within those
professions. Each of the five regulated professiarhich comprise 20 scopes of
practice, undertake restricted activities and g@ackeparately accounted for and
managed by the Dental Council.

The Dental Council has 13.5 full time equiwalstaff members, four contracted
professional advisors, and 10 Council members agdiby the Minister of
Health. The Council itself is comprised of sevemgbtioner members - four
dentists, one dental therapist, one dental hydiearsl one clinical dental
technician/dental technician - at least one of whemn educationalist, and three
lay members. Members are appointed for a termpabuhree years and may be
reappointed for further terms but may not serverfmre than nine consecutive
years? Each year the Council elects a chair and a deghaiy. Since inception,
the chair and the deputy chair have been praatitenThe Council is augmented
by an Audit and Risk Management Committee chairgdab independent
chartered accountant.

The Dental Council is committed to the promotand protection of the public
interest by ensuring that registered oral healditiitioners are safe and competent
to practise their professions. It seeks to proydklic assurance of safe delivery
of oral health care and to provideal health practitioners with a framework to
deliver best practice oral health care for the joull New Zealand.

The goals of the Dental Council are to:
e administer the Health Practitioners Competence vas®me Act 2003
consistently, fairly and effectively;
e maintain an organisation that is efficient, respamand sustainable;

e promote and communicate Council's functions to et@lders and the
public of New Zealand; and

e promote best practice and well respected stanadraisl health care.

As at 31 March 2012, 4,553 oral health priacigrs were registered with the
Dental Council, of whom 3,771 held annual pracgcioertificates. These
represent increases of 3.7 percent and 2.2 peregpéctively from the previous,
2010/11 practising year.

The greater majority of oral health practidowork in the private sector — 92
percent of dentists and dental specialists; 94egmérof dental hygienists; and 92
percent of dental technicians and clinical teclamsi The exception is dental
therapy, in which profession 83 percent are empuldyge District Health Boards.
Overall, 74 percent of oral health practitionergkvo the private sector.

During the 2011/12 financial year:

2 Section 121(2), Health Practitioners Act, 2003
Appointed under clause 16, Schedule 3, Health Bioaetrs Competence Assurance Act, 2003



The cost of regulation (including disciplinaryiaci) to the Dental Council was
$2,989,980.

Council received 44 complaints from various sosrg®luding, consumers,
Health and Disability Commissioner, health prastigrs, employers, and
notices of conviction from the Courts.

Council referred two practitioners to competeregaw.

Council referred six practitioners to professiomanduct committees for
reasons including, fraud, notification of convietjgpractising outside scope,
and practising without an annual practising cexdite.

Four practitioners were referred by professionahduct committees to the
Health Practitioners Disciplinary Tribunal.

Council imposed conditions on the scope of pract€ 10 practitioners for
reasons including, competence related supervigiod,the rehabilitation of a
health-impaired practitioner.

The practising certificate of one practitioner wsaspended by Council.

Council undertook nine public consultations on a&evrange of matters
including, the future of the specialty of oral semgin New Zealand; budget,
fees and disciplinary levies; a new code of practio advertising; prescribed
qualifications; scope of practice changes.



3.0 Future focus

Ministry of Health Statement

“To sustain our health service New Zealand needs to be able to attract and
retain a workforce that delivers services within a lower growth funding path, in
the context of an ageing workforce and significant numbers leaving for
overseas in any one year. Our current services are mainly configured around
historical patterns of population demand and traditional models of care that
are labour intensive and expensive to sustain.

To meet these challenges we need to move away from a focus on hospital
services and admissions and towards better, sooner, more convenient
service delivery through the integration of primary care and other parts of the
health service. The core safety function of the HPCA Act needs to be
balanced against ensuring that its indirect (but strong) influence on the shape
of the workforce matches the needs of a changing sector.

In line with usual regulatory governance structures, responsible authorities
(RAS) are set up to work independently, and yet the requirements they place
on health practitioners shape how they practise in order to remain within their
professional and legal requirements. This document looks at how RAs can
ensure that their requirements for health practitioners keep pace with what
the sector needs in an environment that is undergoing transformational
change.

Although regulation is generally managed along professional boundaries,
these boundaries are increasingly shifting and becoming less distinct in
complex clinical environments. Consumer care and the protection of
consumer safety are increasingly dependent on how multidisciplinary teams
and clinical networks operate.

The key value underpinning the HPCA Act is the accountability of individual
health practitioners for their own clinical practice and application of
professional judgement in their clinical practice. The Challenge is to ensure
this key value operates effectively in a changing environment.

The Act needs to balance its core function of prote cting the safety of
the public with its ability to influence the shape of the workforce and
meet the needs of a changing sector.”

3.01 Introductory statement

The desired move to support workforce developmedtfeexibility by shifting a
focus on hospital services and admissions to emubeervice delivery through
the integration of primary care and other partsttef health service, appears
geared towards the public sector environment. Td& wajority of oral health
practitioners regulated by the Dental Council dowork in the public sector and
the majority of oral health care is currently detied in the primary oral health
care environments of private dental practice androanity dental services. The
Ministry must be alert not to narrow its focus -e dhe issues of the publicly
funded health sector and particularly the issueshefdelivery of primary and
secondary medical services, necessarily relevahe#tth professional regulation
for the privately funded and associated sectoteaith, such as oral health?

Shaping the workforce in a changing sector is & mil education providers
working in consultation with the health sector gadernment. Scopes of practice



set by RAs are not the key barrier to enhancinggrated care. Funding
pathways, the structural design of health sendcessystems, and genuine safety
concerns are greater barriers to integrated carettie Act or scopes of practice.
Caution must be exercised if legislation is to beeaded in the hope that such
amendment will be the catalyst for enhancing iraégt care.

The Act is enabling; RAs may do ‘more’ to addrdss needs of the workforce in
a changing sector. However, there are restraints@mway RAs operationalise the
Act given the existence of the non-alignment of thigjectives of Health
Workforce New Zealand, the service providers, aned éducation providers.
Greater guidance and disclosure from governmemaee will be more useful
than changing the current legislation.

The Dental Council does provide some care to igtgioners to support their
health and competence. However, the Dental Coudo#s not support a
mandated pastoral care role for RAs. Introducingtautory duty for RAs to
undertake pastoral care of practitioners fundanigntmnflicts with the RAs
primary role as regulators.

The consolidation of RA secretariats would servesupport integrated care that
will achieve best outcomes for the public. A degoéstandardisation of codes of
conduct, ethics and, in some areas, common leaauruss health professionals
could be achieved by RAs working collectively isiagle secretariat.

Question 1

We want to achieve the best outcomes for patieht®ugh integrated care, and so
health professional regulation needs to keep pacgthwow integration improves care
and service models. How can the Act improve this?

3.02

3.03

3.04

3.05

The Act provides a framework within which RAs asasked with protecting the

health and safety of the public by providing medsis to ensure practitioners
are competent and fit to practiSeBeyond the bounds of individual practitioner
competence and fitness to practise, and the mesthanestablished by RAs for
that purpose, the Act as it is currently drafted ha role in regulating service

delivery, whether integrated or otherwise.

The fundamental problem of improving care and serwodels does not lie with
the Act. It is a far larger issue concerning therall structure of the health
system, including funding and education. RAs caraturess the wider system
issues, their focus being on the competence anes8tof individual practitioners
not the structure and operation of the system wHglivers services; that is the
role of government. Health Work Force New Zeal@tWNZ") is the crucial
link between the delivery of services and a heatbihkforce that is fit for purpose.

It is not the role of RAs to produce a ‘fitr fourpose’ workforce by prescribing
courses of education or learning that meet thectmteservice delivery needs of
HWNZ. This is the role of the education providexsrking in consultation with
the health sector including HWNZ.

RAs are required by the Act to promote education and training in the
profession; to prescribe the qualifications reqiiifer scopes of practice within
the profession, and for that purpose, to accredil anonitor educational

4 section 3(1), Health Practitioners Competence Aswe Act, 2003
Section 118, Health Practitioners Competence Asmg Act, 2003



institutions and degrees, courses of studies angr@mmes; and, to recognise,
accredit and set programmes to ensure the ongoomgpetence of health
practitioners.

3.06 TheDiscussion Documenntotes that...RAs influence the shape of the workforce
through how they set qualifications [and] scopegmictice...” The setting of
prescribed qualifications for scopes of practicmisa very large degree dependent
upon what qualifications are offered by educatioovjgers to sensibly underpin
those scopes of practice. RAs have little, if aalyility to influence education
providers in determining the courses of study thégr; they being geared to
meet their own objectives, which are not necessatigned with those of either
the RAs or the Ministry of Health. Accordingly, wse development by
education providers, frequently dictates the shafpseopes of practice — not vice
versa. The ‘drivers’ for course delivery need ®rkvised to ensure workforce
service delivery requirements dictate the develograed offering of courses by
education providers.

3.07 RAs can have some influence on the achievemenesif tutcomes for patients
through integrated care by the establishment cdiyodrafted scopes of practice
that permit the flexibility to enable service deliy requirements to be met. This
ability currently exists under the Act and accogliyno amendment is required.

Question 2
How can the Act be used to promote a more flexiterkforce to meet emerging
challenges faced by the health system?

3.08 TheDiscussion Documenmntotes that one of the original objectives of the was
to encourage greater inter-professional collabonatand increased workforce
flexibility. It was anticipated that the use ofawlapping scopes would contribute
to this, and a mechanism for resolving scope ottma disputes between RAs
was provided.

3.09 The term ‘Scope of Practice’ is used internationaby national and
state/provincial registration and licensing boduatsvarious professions to define
the procedures, actions and processes that aretieeror the registered/licensed
practitioner. A scope of practice is limited to tthahich the law allows for
specific education and experience, and specificatstnated competence. Each
jurisdiction has laws, registration or licensingli®s, and regulations that describe
requirements for education and training, and defgcwpes of practice.

3.10 It is generally accepted that scopes of practice bm easily identified by three
categories. If requirements for practising thelslaf a profession satisfy all three
requirements then it is within a practitioner’s ge®f practice:

e Education and training — has the practitioner begucated academically
or on-the-job and does the practitioner have docuaten proving
education to perform the procedure in question?

e Regulating body — does the regulatory body thatrsmes the skill or
profession allow (or explicitly disallow) the prahee in question?

e Institution — does the institution allow a person tbeir profession to
perform the procedure in question?



3.11 The Dental Council regulates five oral hegtbfessions which are very much
vertically integrated, with scopes of practice d¢apping, a number of them quite
significantly. Scope overlap also exists betwdmn dral health professions and
other health professions — for example, the Ordl Maxillofacial Surgery scope
of practice overlaps with the medical scopes o$titie&Surgery and Ear Nose and
Throat specialisatioh. There has been no cause to invoke the dispubéuties
provisions of the Act, as RAs have been able tasfaatorily negotiate
overlapping scopes without difficulty. The readus with overlapping scopes of
practice is not that they do not overlap or arecawhplementary, but the inherent
‘patch protection’ that practitioner groups seekagsert to protect or reinforce
their professional and market pre-eminence. Thisvery evident not only
between some oral health scopes of practice, batlztween certain oral health
scopes of practice and those of other health pswies. The professional friction
generated by overlapping scopes of practice gigesto a substantial number of
complaints, all of which must be investigated ircadance with the Act, at
considerable cost. Such issues led to protractédegpensive litigation when the
Dental Council recently sought to clarify a spastadcope of practice.

3.12 With 92 percent of dentists in private pragtithe Dental Council is of the view
that whilst an increase in the degree of commognalitd standardisation across
professional groupings would facilitate professioffi@xibility, it may also
increase professional tensions and animosities rakegsional groups seek to
assert themselves.

3.13 Inits current form, the Act permits RAs tadeeks the needs of the workforce and
its changing face through their ability to deveknmpes of practice as considered
necessary. Change in that regard, is not needéowever, from a practical
perspective, RAs do not have the ability to dobs®xause scopes of practice are
essentially dictated by the courses of study offdrg education providers. To
address the needs of the workforce and its charfgo®y the drivers of education
need to be changed to ensure that the health refeti® community and the
consequent workforce requirements dictate the eadtithe courses of education
being offered. It is important to recognise th@tsRheither forecast nor direct the
utilisation of the workforce — those responsikektilie with HWNZ and with the
service providers (whether institutional, corporateprivate practices). Nor is it
the responsibility of RAs to plan and offer coursdseducation — that is the
responsibility of tertiary education providers. tllthere is an alignment of the
objectives of HWNZ, service providers and the edioogproviders, the ability of
RAs to practically address the needs of the woddaand its changing face by
developing appropriate scopes of practice, will@entargely illusory. This is not
a matter that can sensibly be addressed by the Act.

Question 3

How can the Act promote education and training thats a wider focus, such as
effective ways of working in teams, improved commnuation skills and support for
consumers’ self-management?

& Oral and Maxillofacial Surgeons, being both oradlbie specialists and medical specialists hold degilstration with the

Dental Council and the Medical Council of New Zeala



3.14 The promotion of education with a wider focusot a matter that sits within the
ambit of the Act, and nor should it. Such promotgits elsewhere within the
structures of the wider health system. In the dm@dlth sector a significant
separation exists between the training, regulatiamd service delivery
environments. To illustrate for example, the Dertduncil as a single RA
regulates multiple professional groups. Althoull training of dentists, dental
specialists, therapists, hygienists, clinical det@ehnicians and dental technicians
is principally provided by one education providérere has been no noticeable
improvement in teamwork across the distinct protess The barriers between
them appear to be a consequence of entrenchedsgimial attitudes existing not
only within the education sector, but also withmagitioner and service delivery
environments

3.15 Whilst most oral health professionals have aotl are most unlikely to, ever
work in the sort of team environment alluded tothe Discussion Document
there is a very limited number of general denistd dental specialists employed
by, or consulting to DHBs, who do. The Act curtgriocuses on individual
practitioner competence and accountability, andsash does encompass the
practitioner’s professional working relationshipthwvhis or her colleagues of other
professions.

3.16 In an effort to broaden the focus of the etonaand training it offers, an
education provider introduced a degree course @achof Oral Health)
encompassing two separate professions — dentayptheand dental hygiene.
Unfortunately this has not proved to be a combamawf skills required by or
embraced by the sectorHygienists currently have limited application ineth
public health environment and dentists in the gevsector have limited scope to
employ dental therapists. Neither sector has eceloréhe dual qualified ‘dental
therapist-dental hygienist' graduates, and accgigimost are only able to find
employment in one scope. As a consequence of heiagle to practise in both
scopes, recency of practice constraints will resuthem having to relinquish one
of them. In theory these dual scope practitiomendd help meet the oral health
needs of a changing New Zealand population andicapiin of their skills has
not been constrained by the Act and its provision®ather professional
boundaries, service models and funding streams Hmeen greater limiting
factors. Clearly there needs to be a dialogue bmiwine HWNZ, service
providers and educators to achieve the right baldocmeeting workforce needs
and with professional groups and stakeholders tresd the professional and
inter-professional barriers that exist.

3.17 The introduction of the Bachelor of Oral Hedlas provided one positive. Each
of the two scopes of practice it encompasses hasresult of the introduction of
degree courses for dental hygiene and dental tierapen ‘upgraded’ to include
a number of procedures that were previously ondjlable as separate courses of
study and recognised as ‘add-ons’ to each of tireipal scopes. The principal
scope in each of the two professions has now beetosincorporate all of the
‘add-ons’, with restrictions being recorded whengractitioner has not completed
the requisite training to merit the full scope. iSThas proved to be a positive
incentive for those practitioners with restrictions their scope of practice, to up-
skill.

7 With the exception of dental hygiene and detftatapy, each of which have Professional Agreemeitbsdentists to define

and govern their working relationships



Question 4
Is there scope for the Act to better address trendairdisation of codes of conduct,
ethics and common learning across health professits?

3.18 Codes of conduct are in effect the minimummdasds of conduct that are
acceptable to a particular profession. In each thsee will be commonality;
however there will likewise be differing standar@pplicable to different
professions. This is made particularly apparent degisions of the Health
Practitioners Disciplinary Tribunal under sectio®O{l), subsections (a) and (b)
of the Act, relating to misconduct amounting to pmattice or negligence, or
misconduct that has or is likely to bring discremitthe profession. Whilst the
Tribunal does take into account the Codes of Rradtf the relevant profession, it
does apply its own thinking and, for example, wikw a charge of fraud or
assault against a dental specialist or doctor reiffidy than if the same charges
were being considered against a dental technicraa taboratory technician.
Because of their trusted position in the commuratyhigher standard of care is
applied to the former. Such a differentiation e af a number of factors taken
into account by the Tribunal. It is consideredtthacause of such factors a
universal codification of minimum standards of coadis neither practical nor
desirable.

3.19 Is it appropriate that the same ethical statedare applied to health practitioners
who are not directly dealing with the public or Wimig in a team environment
(for example dental technicians or laboratory tédhns), as may be applied to
those front line professionals working in teamsd/an dealing directly with
consumers? Whilst it may be possible to achieveesoommonality, universal
ethical standards and codes of conduct, would bdulynharsh on some
professions.

3.20 Many of the health professions have veryelitdarning in common with other
professions, if any. There is limited commonabityjongst some, for example,
dentistry and dental therapy, where the differ¢iatiais the degree and the extent
of learning. There is also commonality in courdest oral health professionals
are required to undertake on a regular basis,¥amele resuscitation.

3.21 Improved standardisation could be gained timo@ consolidation of RA
secretariats. A single secretariat would of natefscus on the development of
best practice across all standards and codes.

Question 5

Do we have the right balance between broad scopégpractice and providing
sufficient information to inform people about whathey can expect from a health
practitioner?

3.22 On one hand we have broad scopes of praetideysRAs to understand the range
of health services a registered health practitionay provide. On the other hand
the Health and Disability Commissioner has a coderights serving as a
mechanism to inform the public what they can expeom health service
delivery. These features together offer a balaocguiblic expectation



3.23

3.24

3.25

3.26

3.27

On the other hand, a natural tension existsd®n the competing objectives of
scopes of practice, which has led to diametricajyosed approaches to their
definition — the prescriptive versus the broad oingples based approach.
Prescriptive scopes of practice are defined oftgnréference to commonly
performed tasks or patient conditions so as tolerdéar unequivocal boundaries
to be established. With clear boundaries, isstiesrapetence can be more easily
determined; there can be no excuse for practisiatpide of a scope and,
consumers can have more confidence in practitibmerspetence because they
practise within clearly defined parameters. Coselt prescriptive scopes may
be seen as inhibiting practitioners, and therefaoekforce flexibility; and may be
viewed as too rigid and at risk of becoming oud ate.

Broad or principles-based scopes of praati@; on the other hand bring service
delivery flexibility, but at the same time inhilibnsumer confidence, providing
insufficient clarity for the consumer to be assuoéd practitioner’'s competence.

The most commonly adopted approach for crgdtie parameters of a broadly
drafted scope of practice is, to define the scopeskerence to the practitioner’s
education and learning.

The Dental Council has twenty scopes of praatelating to dentistry (1), dental

specialties (12), dental therapy (2), dental hygi€2), clinical dental technology

(2) and dental technology (1). The scopes for gargentistry and the dental

specialties are generally broad-based and perrajssivilst those for therapy and

hygiene are prescriptive, reflecting that they subsets of dentistry. The scopes
of practice for hygiene and therapy comprise a gdr&atement of the scope

followed by detailed description which is boundeagher than competence based,
and restrictive in nature.

The Dental Council provides extensive infoiorato consumers on its webSite
including information on Confidence in your Practition&r “Concerns and
Complaints, “Consumer Rights “Oral Health Educatiofy “ Definitions’ and
“Frequently asked QuestidnsThe Council website also includes a searchrengi
to enable consumers thocate a Practitionef, a service which lists practitioners
by name, address and scope of practice givingafl@ning information:

Name: Goodhew, Peter Mark

Address: 50 Church Street
Timaru 7910

Contact: Phone: 03 684 3451

Fax: 03 684 6034
Email: timarudentalcare@xtra.co.nz

Qualifications: BDS 1984 Otago
Scopes of Practice: General Dental Practice
Conditions on Practice: No

First Registered: 18 April 1985

Reg Number: DD2177

HPI Number: 10BALG

8 http://www.dentalcouncil.org.nz
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Practising Status: May practise in registered active scope(s) of
Dentistry subject to current APC

APC Status: Dentistry - Current APC held - Valid from 01
October 2012 to 30 September 2013

There is, however, some scepticism as to how extgsthese services are
utilised by the public.

Question 6
Could RAs have a mandated role in health professatsi pastoral care? If so, how
can they carry this out?

3.28

3.29

3.30

3.31

There is a philosophical question of whetlgastoral care’is an appropriate
function of a regulatory body which has as its niynobjective the safety of the
consumer. There is a very significant tension, tihe extent of being a
fundamental contradiction, between the conceptprofessional regulation and
that of the regulator providing pastoral care t® pinactitioners it regulates. Such
a proposal is in fundamental conflict with the pairy function of the regulator to
ensure the safety of the consumer, and must beglisghed from the ‘duty of
care’ that RAs may owe practitioners, which is guifferent to the concept of
providing pastoral care. Where does the primaryaasibility lie — to the
consumer or the practitioner? Where the interasisn conflict, the public safety
interest must prevail.

When dealing with practitioners, RAs owe theduty of care to act appropriately
and fairly. ‘Appropriatenessmay entail guiding or referring a practitioner do
organisation or individual who can provide the lewEpersonal or professional
support commensurate to size and the nature gfrtiidem that the practitioner is
facing. The Dental Council takes such a duty exélgrseriously, but is acutely
aware that in common with other RAs, it has neitherexpertise nor the capacity
to provide personal or professional support to {tianers.

As a function of protecting the health andesabf the public, RAs can and do
play an active role in ‘pastoral’ care. This carstbdustrated in the manner in
which the Dental Council manages the cases ofificadrs who are or have been
suffering from illness, or a physical or mental apecity. In all but the most
extreme cases Council utilises a Voluntary Agrednmnocess to support and
manage a practitioner’s ability to safely remaiagtising or their safe return to
practice. Under a Voluntarily Agreement a pragtigr may be required to abstain
from or to do certain things, including for exampigorking limited hours;
practicing under clinical supervision; undertakiregular medical consultation
with an approved medical practitioner; undertakandplood or urine screening
programme; providing psychiatric reports.

Currently 90 percent of the practitioner He#&sues that come to the attention of
Council are managed outside the statutory reginrenapily via Voluntary
Agreements with the practitioner. The objectivetasassist the practitioner to
practise safely whilst they return to full healtédjowing them to retain their
dignity free of the implied threat of statutory iact being initiated, and without
the necessity of imposing conditions on their scoperactice and the adverse
‘publicity’ that can result.

11



3.32

3.33

3.34

3.35

The Dental Council sees no benefit in coddyitne Voluntary Agreement
practice as to do so would remove inherent andssaceg flexibility. Compulsion
would adversely impact on practitioners' dignitydouncil's view unnecessarily,
at a time when their self-confidence is generaiyyMow. Developing carefully
considered principles-based policies may assistesd®s management of
practitioner care matters.

In addition to the Voluntary Agreement regin@®uncil endeavours to support
isolated practitioners, as they are a sector oMfoekforce identified as more at
risk than others, through its compulsory recewifiecn programme. This it does
by requiring all practitioners to meet a prescriteg| of peer contacts over each
Continuing Professional Development cycle. Thiofigrimary benefit to sole

practitioners, particularly those who are geogreply isolated. Those

practitioners who are in group practices or are leygal tend to have collegial

support available.

A proposal that RAs undertake practitionertqras care assumes that practical
statutory mechanisms to require the RAs to beealdnd the need for pastoral care
intervention could be satisfactorily devised angliemented. Council is aware
that it has a low visibility of such needs, becaGsencil is seen by practitioners
as a regulatory body to which the admission of geakissues by practitioners is
to be avoided rather than embraced: not as a giofesd association, where such
matters are better managed.

The Dental Council is of the view that a daty duty to undertake practitioner
pastoral care would be fundamentally incompatibleghwan RAs primary
obligation of protecting the health and safetyl® public. In addition, because
RAs do not having the necessary expertise or cgptaciengage in pastoral care
activities, such a proposal would require the ergaant of additional, trained
staff at significant cost.

12



4.0 Consumer focus

Ministry of Health Statement

“The views of consumers and the public generally will be an important input into
this review, particularly views on how confidence in the safety of health and
disability services can be maintained and enhanced and whether consumers have
access to the necessary information to make good decisions about health
practitioner. A consumer focus requires transparency of information and
processes, and appropriate representation in the regulatory processes.

The Act needs to balance health professional expert  ise in managing risk of
harm to the public with the public’s rights to be w ell informed and involved
in how the Act operates”.

4.01 Introductory statement

Consumers do have involvement in decision-makingatying degrees under the
current legislative framework. However, it is tle&perience of the Dental

Council that consumer ‘up-take’ of involvement irectsion-making is at a

negligible level. In general, the public does rx#reise its right to be involved in

the regulatory regime other than at a low levele Bstablishment of consumer
forums may address the deficiency. However, theeissof cost and scale —
having enough work to keep an informed trained esores group occupied - may
counter any benefit to be gained.

It is vitally important, when considering the bateanof lay people to health
professionals in the governance structure of RiAa, the focus is on the level and
balance of skills of representatives, rather thamgple numerical ratio. The focus
must be bringing together a combination of skilseinsure unbiased decision-
making, focus on patient safety and maintainingfidemce in regulation.

The Act operates effectively to keep the publicesafd there is good access to
necessary information to enhance the safety opthdic. There are some areas
where there could be an improvement of transparericinformation to the
public, for example, a complaint made by a consuthat is directed to the
competence regime. In that case, in the interesibbbreaching a practitioner’s
right to privacy, the public’s ability to accessrteen information has been
compromised. Enhanced consistency as to what irgtom can be released to
consumers under the Act may be achieved by a ddasedl single secretariat for
all 16 RAs.

Question 7
Does the Act keep the public safe, involve consusregspropriately in decision-
making and assist in keeping the public informed?

4.02 There are three elements to this questioa. fifkt element for consideration is:
Does the Act keep the public safe2he view of the Dental Council the answer is
yes. The Act is proactive and operates succegsfallprotect the health and
safety of the public. It provides mechanisms toueasthat practitioners are
competent and fit to practise. It provides the fearark to enable regulatory
authorities to establish a consistent accountgbiBigime through registration,
recertification and the establishment of standéydmandating the establishment

13



4.03

4.04

4.05.

4.06.

4.07

4.08

4.09

4.10

of scopes of practice within which practitionermeen up to date; and by assuring
the quality of professional education and qualtfaas.

The Act also keeps the public safe by empogeregulatory authorities to review
and determine whether a practitioner’s competeneetsnthe required standard
and where necessary, to enforce remediation; andeti@spectively initiate
disciplinary action where practitioner conduct erfprmance warrants it.

Public safety may be further enhanced Dbyteigtcontrols on registration
requirements. For example, requiring a pre-redisima year of practical
experience for new registrants to minimise potéiggues that emerge when new
registrants go into unsupported practices and ctenpe concerns arise due to
clinical inexperience. However, the current Acteably allows regulatory
authorities to develop their own policies to addresch issues and therefore,
tighter legislative control is not needed to enfeapablic safety.

There are a number of areas, however, whereAtt could be significantly
streamlined without impinging on practitioners’ hig, whilst saving both time
and costs.

The second element to be consideredDises the Act involve consumers
appropriately in decision making?

Having made a complaint which is directed tcompetence consideration, the
complainant has no further part to play. The preaeSa competence inquiry
under the Act is not a judicial hearing but ratteeprocess focused on identifying
whether there are any gaps in the practitionersswiedge or clinical
performance. It would be appropriate to involve teenplainant if competence
was managed in a judicial manner with particulariskarges, each of which was
required to be proved by the regulatory authoritpwever, that approach is
fundamentally at odds with the concept of the caempee regime. Accordingly,
it is entirely appropriate that the complainant sloet participate in competence
inquiries or determinations, but should, howeverjiformed of the outcome.

Having made a complaint which is directed frafessional conduct committee
(“PCC"), the complainant may be called upon by B@C to supplement the
evidence provided in the complaint, and is advisiethe outcome by the PCC. In
the event the PCC lays charges against the poamiti before the Health
Practitioners Disciplinary Tribunal (“HPDT”), theomplainant may have the
opportunity to give evidence before the Tribunald @& advised of the outcome.
In short, the complainant has the same level alilement that a victim could be
expected to have in a criminal proceedings.

Consumer input in the decision making prodégsacorporated at a wider level
through the Dental Council’'s consultation proces#els also open to the public
to communicate with RAs on matters which conceranth specifically or
generally, and therefore, to varying degrees coessirare involved in aspects of
decision making. It is the experience of the Deftauncil however, that it is
practitioners and professional associations whpaed to consultations — not the
public.

The Dental Council recognises that consumers cate mantributions to health
systems and processes; and as ‘consumers’ theydshawve the right to do so.
Under the current legislative framework consumees hdive involvement in
decision making. It is also to be recognised thatpublic is not as informed as it
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411

412

4.13

4.14

4.15

4.16

should be on matters concerning health and safeighaaffects their ability to

provide erudite input into decision making. The ¢Council does not support a
legislative requirement for a high level of pubtionsultation where there is
significant risk of contributions being ill-inforrde and therefore, of limited

usefulness. This is particularly so because RANCisl and Boards have a
‘consumer’ membership component of between 25%338d

The third element to be consideredDees the Act assist in keeping the public
informed? Mechanisms to keep the public informed are pravifte in the Act
but the degree of effectiveness is debatable.

Complainants are generally not advised of the an&of their complaints unless
they participate in a PCC or there is a Tribunarimg. The reason for this is the
privacy of the practitioner. However, the validity this is moot. The challenge
faced by regulatory authorities is the level obimhation that can be revealed to a
complainant without compromising the integrity dfet process or otherwise
breaching the rights of a practitioner involvedtire particular circumstances.
RAs are also acutely aware that the fact of a coemge review can be potentially
more damaging to a practitioner's professional tafan than an adverse
determination by a PCC or the HPDT. This is beeaunany practitioners facing
competence reviews feel they are legally disadgmutabecause particularised
charges are not laid which they can defend. Tleeyisas a breach of natural
justice that there can be an inquiry into their petence, to which there is no
means of defence. Council is aware that that tier@ will within the legal
profession to judicially test the efficacy of thengpetence regime.

The Act does not require RAs to provide thesaaner with details of the outcome
of a complaint or the reasons for it. Competin@grnests exist for RAs between
respecting the reputation of the practitioner; #t@nsumer’s interest to be
informed; and RA efficiency. If there is a desie keep consumers better
informed of the outcomes of their complaints, thenfal Council suggests the
HDC may be better placed as a ‘one stop shop’ tifynoonsumers of the
outcome of their complaint about a health practéio

In terms of disciplinary outcomes, the resalts posted on the Dental Council
website; and with competence, where the practitierseope of practice is altered
by the imposition of conditions this is recordedtba publically available register
on Council's website. HPDT decisions are published the practitioner named
unless there is a suppression order. Disciplinatgames are also published in
the Dental Council newsletter.

The overall experience of the Dental Counsilof a low level of consumer
interest and participation, through consultatiospmnses; direct contact from
consumers concerning personal and wider industsyess or, lobbying by

interested group. The Act provides mechanisms fmolving consumers in

decision making to variable degrees. Current leta does not prevent RAsS

from seeking greater involvement of individualghe progress and outcomes for
practitioner issues.

Council acknowledges there is room for improgat with regard to keeping
complainants informed and across the spectrum &drnvation disclosure.
However, such improvements do not require legiatieform as they are
operational matters which may be addressed witienftamework of the current
Act.
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Question 8

Is information from RAs readily available, partically as it relates to practitioners
and the transparency of complaints and complainiopess? If so, is this information
made good use of by the public?

4.17

4.18

4.19

The Dental Council website is a key sourcafoirmation for the public. General
information targeted to consumers includes, infdiomaabout the Act and the
benefits to consumers; help and advice for didgadisconsumers and the
complaints process; information about consumertsigépecial topics, and oral
health education; definitions; and frequently asgadstions. Consumers can also
look up registered practitioners on the website mdl out whether they hold a
current practising certificate; their scope of picec and any conditions on their
scope. There is no public record advising a piaogr is the subject of a
complaint or under investigation. If conditionseamposed on a practitioner’s
scope as a competence measure or for any otheniethe condition is made
public but not the reason for its imposition, aligh this may be apparent from
the nature of the condition. As already notetheresponse to question 7 above,
disciplinary outcomes are published on Council'sbgie and newsletter. A
statistical overview of complaints and disciplire included in the publically
available Dental Council annual report.

Council has no substantive knowledge whettmeiirtformation it publishes is put
to good use by the public or whether it is utilisgdall. The only evidence of the
use of Council published information is occasiomdérence to it by the media.

More could be done by way of a public campagyalert the public to Council's
website and the ability to search a practitioneth@npublicly available register to
verify his or her suitability. The public could bacouraged to be better informed
when selecting a health practitioner. A public nedirhg campaign would,
however, result in a significant cost to the regntpauthorities, and consequently
to practitioners. The Dental Council considershseampaigns may best be
promoted by the Ministry of Health, alerting the bia to the available
information provided by RAs concerning health pitawoters.

4.20 The transparency of complaints and the comislaprocess is discussed in

paragraphs 4.07 — 4.16.

Question 9
Do we have the right balance of laypeople to hegitiofessionals on RA boards?

4.21

The United Kingdom practice suggests paritpublic membership on Councils
and its committees is important in ensuring unldadecision making, focus on
patient safety and maintaining public confidence ra@gulation. Greater lay
representation on Councils sends a message thaédgh&ators’ priority is public
protection, not professional protection. The maveahe United Kingdom has
been to both reduce the size of the Councils (@iEntal Council down from
24 to 12 and similarly with the General Medical @oil) and to introduce lay
chairs who are appropriately qualified/recognisersifiess people. It has been
recognised to a limited degree in the United Kingdbat it is fundamental to the
achievement of efficiencies that the appropriatk séts be brought to bear.
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4.22

4.23

4.24

4.25

In terms of the ratio of lay representatives dinical members, currently
established by section 120(2) of the Act as betw&ermpercent and 33 percent;
that is probably appropriate. It is noteworthy, lever, that the Dental Council is
in a somewhat unique position in that 10 Councihtbers regulate five distinct
professions under the Act. Seven of the Council e are clinical members
drawn from each of the five regulated professiarg] three are lay members.
Council functions very efficiently which suggestsit other regulatory authorities
with a similar number of members, but regulatindyoone profession may be
over endowed. It is also worthy of note that uplo@ inception of the Act, 14

members were appointed to Council, a number tralih the agreement of the
Minister of Health been progressively reduced te tturrent number of

Councillors, which Council now considers optimunr fine current level of

business before it.

Council considers it is the level and balawfcskills that lay members bring to the
table, rather than the application of a simpleordrmula that is critical to the
success of a Council or Board. Lay membership shpubvide considerably
more than being a bare community conscience. Bssirlegal, accounting and
recognised community leadership skills should lmerpnent in the mix to balance
thoseappointed because of their clinical backgroundgewise an ethnic and
gender balance is and should continue to be adenagion of the appointments
process. Appropriately qualified or experiencedrfieembers are quite capable of
providing the necessary social conscience, genmuteethnic balance whilst at the
same time bringing their qualifications and exp®e to bear on Council's
business. It must not be overlooked that whilsthadties regulate the
professions, they are also not for profit busingssghorted by the Government to
regulate to the required standard at the lowessiplescost. Being funded by
their professions, regulatory authority CouncilBoards have a fiduciary duty to
registered practitioners. Accordingly, the appragi skill set in lay
representatives on Councils and Boards is esser@@egater organisational
diversity and equality is desirable in the goven®arstructure of regulating
authorities.

RAs must assert their independence of theegsain(s) they regulate and
accordingly any perception that they have beenttoag’ by, or in any way

tainted by any particular professional or lobbyup@arries with it perception of
cronyism and industry representation and must b&lad.

One question that hasn’t been posed, bungaimental to any review of Boards
and their structure, is what the function of theaBbis? In noting that the size of
UK boards has been halved, what has to be takenaiotount is that the UK
Boards, like their counterparts in Australia undket a purely governance
function. Accordingly it is important to recogejsthat the United Kingdom and
Australian examples are not entirely relevant t® fMew Zealand situation and
thus, must be treated with caution. Practitionembers in New Zealand dictate
that the composition of RA Councils and Boardsudel sufficient practitioners to
not only undertake a governance role, but to atsmtettake an ‘operational’ role
in the consideration and determination of registramd practitioner issues. If
sufficient practitioner Council members were notilble to undertake such
‘operational’ decision making, then appropriatelyalified and experienced
practitioners would have to be employed, at sigaiit additional cost. Most RA
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4.26

Boards in New Zealand undertake both governance ogradfational activities,
with more than 50 percent of their working time aged in the latter.

Whilst the function of RA Councils and Boarsislriven by practitioner numbers
in New Zealand and the resultant small, cost casthRAs, an amalgamation of
secretariats will not result in Boards or Counodinquishing the operational role
they currently undertake. This is because the cb&mploying the number of

appropriately qualified and experienced practitrsrte undertake that operational
work would be prohibitive, severely impacting angvings achieved by

amalgamation.

Question 10
Should New Zealand consider introducing consumerdams, where the public can
communicate with RAs on matters that concern thems,in the UK?

4.27

4.28

4.29

In the United Kingdom, the Council for HeaRegulatory Excellence (CHRE)
established a public stakeholder network in 2008 fise virtual network of users
of health and social care services and the publis. purpose was to help the
CHRE promote excellence in the way regulatory aities are regulated. In
endeavouring to attract membership and participatiey offered training and
support, and financial assistance to members &ndétimeetings. A series of
meetings of the stakeholder network were held ilO2@ttended by 170
participants principally representing patient andmian rights groups. The
proposals to come out of these meetings focusetbpity on complaints systems,
and its lack of transparency leading the CHRE twance it would:

e work with regulatory authorities to design a comnuata set to make it
easier to measure and where appropriate, to comRareperformance,
including complaint statistics;

e invite regulatory authorities to work with the CHR& identify ways they
could work together or share information to makguiation more efficient
and cost effective; and

e investigate the feasibility of establishing a sengdortal for complaints,
including how to navigate the complaints processy to set out a complaint,
and sources of support.

The English health and regulatory system dpgran quite a different
environment to that of New Zealand, and the questaist be whether the costs
of the establishment and servicing of such a fowonld achieve anything that is
not already achieved? It is also suggested thaxamination of membership of
the CHRE stakeholder group reveals that it is ndy representative of the public
interest, but is a collection of representativespafticular interest and lobby
groups.

The matters raised as concerns by the CHREuoogr network, are amongst the
questions raised for discussion in the Ministrylsrent discussion document —
particularly those relating to the transparencyegiulatory authorities’ complaints

processes and the desirability of a common dataset.

4.30 Consumer forums or councils are also utilisedAustralia. There is some

evidence indicating Australia is better than NewalZad in having structures in
place to ensure consumer input into health systmisprocesses, and like the
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4.31

4.32

CHRE stakeholder group, they provide training aesources to consumers to
facilitate their strong and informed participation.

Whilst there may be some value gained in Newalahd from a consumer
reference forum, the challenge would be how tocstmally implement one.
Barriers include the likely high cost and that therould be insufficient substance
in oral health regulation to keep a consumer ref@egroup constructively
occupied. To have a consumer reference group ceniwdrequently would be
counterproductive, because significant time wouwddréquired at each meeting in
‘re-educating’ the group.

Bearing in mind that the Act focuses uponvilial practitioners, if consumer
feedback on the operation of the health systemhit ¢ desired, then that would
sit outside the proper function and ambit of RAsn§umer advocacy would sit
better with an organisation such as Ministry of Slaner Affairs. Alternative
options might include the broadening the mandati@gxisting HDC Consumer
Forum; the strengthening the existing DHB systemadhfisory committees (albeit
community care focussed); or the establishment fanding of an appropriate
consumer forum by the Ministry of Health.

4.33 If the establishment of a consumer referenceimy was seen as being both a

valuable and cost effective tool to inform poliay,must logically fall to the
Ministry of Health as the agency having oversighthe regulatory authorities, to
‘own’ both the cost and the relationship.

4.34 Council is of the view that it is difficult teee that if the questions raised by this

Discussion Paper are addressed by the Ministryiddmental review of the Act,
there is little to be gained from the establishmehtone or more consumer
reference groups, other than considerable additcwst to borne by practitioners.
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5.0 Safety focus

Ministry of Health Statement

“The core function of the HPCA Act is to provide a mechanism to regulate
occupational groups to ensure that the safety of the public. However, other
legislative mechanisms are also concerned with public safety, so it is necessary
to consider how the HPCA Act contributes to the overall system of government
regulation, and whether the role of professional regulation in safeguarding the
public is supported and complemented by the responsibilities of employing
organisations.

It is therefore necessary to consider whether there is an appropriate balance
between the safety concerns of employers and the requirements of government
regulation. For example, if employers already have all the systems in place for
groups of health professionals to keep the public safe from harm, what
additional value does statutory regulation have in this situation?

The Health Practitioners Competence Assurance Act 2 003 is one
(important) mechanism used to protect the public fr om harm. “

5.01 Introductory statement

A greater reliance on employer-based risk managemexjuires considerable
caution. It is predicated on a large employer sdenahere in fact only a portion
of the health workforce is positioned. The majouwtyoral health practitioners
work in a private environment; either for a smathpoyer or they are self-
employed. Statutory regulation provides a consisttkamework of equal

application to all registered health practitiongrespective of their employment
environment and thereby serves to engender publiidence in the competence
of practitioners.

The overall quality and safety of services couldilbgroved by addressing the
gaps in the relationship and strategic alignmentH@¥NZ and the education
providers.

RAs have managed to develop appropriate threshmiideeaning for “risk of
harm” and “serious risk of harm” mindful of the deg of flexibility necessary to
respond to evolving professions and nature of rikkse terms do not require
statutory definition.

Question 11
Do we currently make the best use of legislationkieep the public safe from harm
when accessing health and disability services?

5.02 In terms of outcomes, yes; in terms of the twsachieve those outcomes, no —
significant cost savings could be achieved throagtreamlining of the Act and
the clothing of RA’s with greater discretionary pene — for example section
68(2) which requires RAs to refer any practitionera PCC who has been
convicted of an offence punishable by three or nrmoaths imprisonment. Such
a provision catches any conviction for a drink grgvoffence, no matter how far
over the legal limit the practitioner was. PCCs ifovestigating such offences
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cost Council on average $2,50@nd the cost of legal representation for a
practitioner, a similar amount. The usual outcavhere it was the practitioner’s
first offence and the offending was at the low erfdthe scale offence is an
admonishment by the PCC

5.03 There are multiple facets to the health systemcerned with protecting the
consumer including health and safety legislatiod #rat relating to ACC, and
accordingly the ability exists to use legislaticdher than the Act to address public
safety in health. However, it is highly questiomabdhether the necessary funding
and resourcing exists to support the effectiveaiseich legislation.

Question 12
Can we make better use of other legislation or eoydr-based risk management
systems and reduce reliance on statutory regulation

5.04 This question is predicated on the assumphanall practitioners are employed
by large employers with risk management systembey are not. The use of
employer-based risk management systems as a méaesluxing reliance on
statutory regulation is viewed as being an extrimardy high risk strategy.

5.05 To utilise employer based systems risk managento reduce reliance on
statutory provisions, by definition first requirdbat practitioners are in an
employment relationship. Eighty-six percent of ti#s are self-employed or
employed in small businesses. The employer-baskdrmanagement systems of
large organisations such as District Health Boamdgorporates owning dental
practices are not utilised by nor are appropriatéhe self-employed or to small
business. Nor is there a uniformity of risk mamagat strategies employed by
District Health Boards or corporates. In additiahifering risk management
strategies are applied to different professionaligs, for example District Heath
Boards credential dentists, but not dental thetapislying in the latter case upon
practitioner audit to identify practitioner or sgstic issues.

5.06 It would be possible to use employer-basek management systems together
with employment law to manage competence and diseifssues within a large
institutional or corporate employer in substitution the current statutory regime;
however, because such a regime could not applyasetpractitioners who were
self-employed or employees of small business, a tterosystem of regulation
would be created. Inevitably an inequality of regioin must result.

5.07 Different responses to performance issueshehebmpetence and conduct based
must result in a perception of different qualityareards of practitioners
depending on whether they work in the public ovgitle sectors. There are already
disturbing examples of some large institutional &yers ‘resolving’ competence
issues by utilising employment law to terminate racfitioner's employment
rather than incur the cost of supporting the ptiacter through a competence
review and remedial action. Statutory regulatiomudti provide an equitable
regime, applicable to all practitioners irrespeetiof their work setting. Public
confidence is engendered in the competence ofipioaers through the structure
and the consistency of regulation of all registdnedlth practitioners.

® Pcc costs range from $2,000 to in excess of $50d&p@nding on the nature of the offence and theptmiity of the PCCs

investigation
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Question 13
What needs to be done to address gaps or overlagsgislation that could improve
the overall quality and safety of services?

5.08

5.09.

This is an issue more concerned about addgessiationships than about the Act
itself. An example of such an improvement wasniee by ACC away from the
medical misadventure route to a treatment injugyme. Previously ACC claims
were identified either as medical mishap (no faoitinedical error. In the case of
the latter there developed a reluctance to repedical misadventure because of
the risk of a practitioner being found to be atitfamnd referred to the relevant RA
for consideration. This change has meant thafdbes is no longer on finding
fault with the treatment provided by the practigonbut on injury itself. By
adopting such an approach, ACC has removed theaamational aspect of its
assessment, whilst retaining the ability to refercpitioners to their RAs where a
pattern of treatment injury becomes apparent.

Council is of the view that there are no gigant gaps or overlaps in legislation
that could be addressed to improve the overallityuahd safety of services.
There do, however, appear to be gaps in the raktiip and the strategic
alignment of HWNZ and the education providers, ¢hdéreing no apparent
commonality of purpose to provide courses of edanaand training geared to
meet future workforce service delivery requirements

Question 14
Is the Act clear about the level of risk that neetis be regulated by statute? If not,
what would help improve the match between levetisk and level of regulation?

5.10

5.11

This is a question that raises two fundamental,goute different issues. First is
the issue of whether the inherent risk of harm gdsethe practice of each of the
professions regulated under the Act is comparainid,if not, are some subject to
‘over regulation’? And secondly, should the Acffide what is meant by the
phrases “risk of harmt® and “risk of serious harm®?

Whether each of the professions regulated by the pkesents the same or a
similar risk of harm to the public is a moot poinCertainly the practice of a
dental speciality such as Oral and Maxillofaciaigguy carries a risk of a greater
degree of harm being suffered by a consumer, tlo@s that associated with the
practice of dental technology. In the former casemplex, often irreversible
procedures are routinely performed, the conseqseatevhich if errors occur
could potentially be life changing if not life tlatening. By contrast, the practice
of dental technology is largely focused upon thenumfiacture of dental and oral
prosthetics to prescription. Where mistakes arelenm dental technology
practice, the consequences would be likely to g s@gnificantly less traumatic
and threatening, than in those suffered by a patéan Oral and Maxillofacial
Surgeon.

10

Section 35, Health Practitioners Competence rasme Act, 2003

Section 39, Health Practitioners Competence Asseréat, 2003
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5.12

5.13

5.14

5.15

5.16

This begs the question of whether Oral and Maxbadl Surgeons and Dental
Technicians should be subject to the same leveiskfregulation — i.e. is the
same level of regulation necessary for all regdigmfessions?

It can be argued that because the phrases “rigkanh” and “risk of serious
harm” are not defined by the Act, RAs have theigbihrough policy to define
them by reference to particular professions andoraaegly have profession
specific thresholds. Alternatively it can be amuthat if the risk of harm posed
by a particular profession to the public is minimien the cost of regulation
outweighs the benefits and either the professi@ulshcease to be regulated or a
lesser degree of regulation, more commensuratethatievel of risk, be adopted.

Whilst regulation does promote the maintenancenidbtm minimum standards

and affords title protection, this can be achiesedar less cost than is currently
the case. Where a profession does not undertakecies activities, the risk of

harm or serious harm to members of the public isespondingly diminished and

it would be entirely appropriate if the impact cdgulation upon them was
correspondingly lighter. Is annual recertificatiaor a competence regime
necessary for all professions?

The second issue raised by Question 14, is whebeect should define the
terms “risk of harm” and “serious risk of harm™2 i$ the view of the Dental
Council that neither of these terms requires stayudefinition.

RAs have developed and adopted clear and concleéegalefining both “risk of
harm” and “serious risk of harm” which have proviedbe practical, easy to
understand and appropriate to the regulated piofess It is entirely appropriate
in framework legislation that the definition of $uterms are left to individual
RAs policy, providing the flexibility necessary ¢tope with the evolution of the
professions, and permitting different thresholds fdifferent professions,
calculated by reference to the perceived levelsit rRAs are conscious that the
level of risk requiring regulation has evolved @irtbe implementation of the Act
and will likely continue to evolve. Enshrining dations of “harm” and “serious
harm” in the Act would prohibit RAs from recogniginand appropriately
managing the evolving nature of risk.

Question 15
Do you have any suggestions on how those in solkecpice can better manage risk
related to their clinical practice?

5.17

It is the experience of the Dental Council thatséh@ractitioners at greatest risk
are those practising in isolation. This does retessarily mean they are sole
practitioners, but identifies older practitionersida practitioners who are
professionally isolated from their peers, as b@atentially high risk.

5.18 As an integral part of Council’s Continuing Professl Development (“CPD”)

programme established for all practitioners unaetisn 43 of the Act, Council
requires each practitioner to complete a prescribechber of Peer Contact
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5.19

5.20

5.21

5.22

5.23

5.24

activities during each CPD cycle. Peer contacivisies have been defined by
Council as*?

“...interactive contact with peers with the specific objective of professional
development. The activities should be outcome-oriented and promote
reflective practice. Depending on the nature of the activity, peer contact
activities can be verifiable if they meet the criteria in paragraph 6 above.
Peer contact activities are not restricted to practitioners in the same scope of
practice. Examples of peer group activities include:

» participation in study groups (see Appendix 2 for guidelines on setting
up a study group)

» hands-on clinical courses

» professional association branch meetings where peer interaction and
collective

participation comprises part of, or the entire, meeting

» attendance at in-service training formal presentations, lectures and
conferences where group discussion and/or a question and answer
session comprises part of the session

» peer discussion and review activities within a group dental practice
« joint treatment planning/patient management sessions

» practice appraisal including clinical audit and peer review activities
e providing or receiving mentoring or supervision.”

All practitioners are required to meet their CPDligdiions, including Peer
Contact Activities by the end of each four yearleyc

The objective of the Peer Contact activities cohaspto ensure that those
practitioners who may be professionally isolatedveltgp some interactive
professional contact with others of their professidn order to facilitate regular
and ongoing peer contact CounciCentinuing Professional Development Policy
encourages practitioners to establish or to joiestablished Study Group. Study
Groups were conceived not only provide a peer forton professional
development activities, but also serve as netwonkrovide both professional and
personal support.

There is an increasing trend both internationatig aow in New Zealand for RAs
to conduct clinical audits of a percentage of itacfitioners each year, with the
objective of having audited all of them over a sfpett period.

Currently the Dental Council randomly selects 10cpet of the practitioners
from each of the professions it regulates, to ceisph self-audit of their clinical

practice. The audit is based upon Council's Code$ractice — in effect

minimum clinical practice standards. Upon recegpid assessment of the
completed self-audits, a small number of these tppiaers are selected for a
practice visit to audit their compliance. Appr@te remedial action is taken
where necessary.

For a variety of reasons, there is considerableticmer resistance to extending
practitioner auditing both in terms of the scopetloé audit and number of
practitioners to be audited.

Council established a Working Party comprised afcptioners, educationalists
and the Director of Professional Development far Society of Accountants in

Policy on Continuing Professional Developm®antal Council , last updated 8 August 2011
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the first quarter of 2012, to develop a proposal @@uncil to consider. The
Working Party is yet to report to Council.

5.25 Council considers it would be useful for the Minysof Health to provide advice
upon its expectations of RAs in this regard.

Question 16
In the case of groups of practitioners that mighelzonsidered high risk, would it be
useful for a risk-profiling approach to be applieoly RAs?

5.26 The Dental Council undertakes risk profilirgy & limited degree through an
observation of patterns of practitioner behaviowrtipularly in relation to
compliance, consumer complaints and notificatiansnfthe HDC. However no
formal risk profiling methodology is used. Givehet limited number of
practitioners involved spread across five professand the cost of implementing
a formal risk profiling methodology, Council is tife opinion that no significant
additional benefit would be obtained. AccordingBouncil is of the view that
risk profiling should not be statutorily mandatédt remain as an individual RA
operational option.
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6.0 Cost effectiveness focus

Ministry of Health Statement

Safety in health and disability service is a critical element, but it comes at a
cost. The more that professions are regulated, the greater the potential for
regulation to affect the volume and cost of services available to meet the
needs of the public. It is therefore necessary to consider the trade-offs
required and whether the balance is appropriate.

As part of this discussion there are consideration around which professions
need to be regulated, whether a graduated risk-based regulatory regime
should be considered, whether there are efficiencies that can be gained by
review the regulatory processes, and how the collection of data can
contribute to risk management efforts.

The costs and benefits of the regulation of health practitioners need to
be kept in balance, and ways explored to reduce cos ts.

6.01 Introductory statement

A shared consolidated secretariat across the 16 Wédd improve the cost
effectiveness of regulation under the Act. Conslah of the RAs would result
in actual cost savings and other benefits fromisbaof services, expertise and
resources; on the whole, resulting in a more stlieach system, increased
standardisation across all health professionalgeb®&alue for money, quality
assurance and enhanced consumer protection fram har

RAs do consider the costs of their actions. Legrgafor ‘cost-consideration’ is
unnecessary and would be impractical. The estabésh of clear ministerial
guidelines and expectations would be more usefulRAs balancing the cost
impacts and benefits of their regulatory actions.

In the main, statutory regulation remains the napgiropriate way to regulate the
health professions. However, there is scope foodiuicing ‘degrees’ of regulation
for different professions balanced against the gieed risk of harm, and the cost
of protecting the public from that risk of harm.cBuan undertaking, along with
the establishment of a consolidated secretariathi®RAs, would be a means of
cost reduction within the risk management framework

Question 17
What role do RAs play in consideration of the carsipacts of their decisions and the
cost benefits of regulation?

6.02 At the very forefront of an RAs business 8 Halance that must be maintained
between complying with its statutory obligationsdan the Act to protect the
health and safety of the public, and the resulzogt to the practitioners it
regulates, consumers and to the health system.

6.03 RAs give very serious consideration to thet aopacts of their decisions on a
number of levels. First, the very significant cospact on annual practising fees
resulting from capital investment such as IT systemd restructuring proposals;
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6.04

6.05

6.06

6.07

6.08

second, the cost to practitioners of competenceewsy third, the cost to
practitioners via the disciplinary levy and to wmdual practitioners of
disciplinary action; and fourthly, the huge costliafation which is becoming
increasingly commonplace as practitioners and psideal associations dispute
Council determinations’

Cost to the practitioner balanced againstdtecast benefit to consumers is a key
consideration when considering whether or not ¢uire practitioners to bear the
cost of any regulatory initiative. Such was theecaghen Council decided to
review its practitioner clinical audit requirement§o ensure that all relevant
considerations were taken into account, Counciloapged an independent
Working Group comprised of practitioners, lay peopind educationalists to
examine whether change was required; if so, to naakeoposal to Council for
consideration including a cost benefit analysishefimpact of any such proposal.
If the Working Group does bring forward a proposdlich is acceptable to
Council, it would then go to public consultationhave the cost benefit impact
would be subject to further scrutiny.

The Dental Council is extremely cost consciand takes its fiduciary duty to
practitioners and its statutory responsibility ke tpublic extremely seriously. It
has as the Chair of its Audit and Risk Managememnittee an independent
chartered accountant, a senior partner in an iatemmal accounting practice who
is a specialist in the not-for-profit sector. Itshdeveloped a cost allocation
methodology to ensure that the costs incuftéu respect of each of the five
professions it regulates are separately accouwtedyf profession, to ensure that
no cross-subsidisation can occur; and it employskamanagement framework to
identify, track and manage financial, statutory aperational risk.

Being mindful of the cost of regulation, therital Council adopted a leadership
role in the development of an initial business cése a shared secretariat,
following the publication by the Ministry of Healtbf its discussion paper
“Proposal for a shared secretariat and office fuowtifor all health-related
regulatory authorities together with a reduction the number of regulatory
authority board membersih February 2011. It has remained at the forefadn
that initiative, and as an interim measure, ledrélecation of six RAs into shared
premises. Not only has this resulted in cost savtoghe participating RAS, but to
an increasing commitment to share services, exgeatid resources.

As noted in paragraph 5.02, the cost of regulacould be reduced by removing
some of the prescriptive provisions of the Act amgblacing them with RA
discretionary powef3 and by a streamlining of process.

There is no provision in the Act, requiring £ take into account the cost
benefit impact of making any decision, nor in Calsmopinion should there be.

Enshrining ‘cost-consideration’ in the Act wouldeate a statutory tension
between the obligation to protect the health aridtgaf the public and the cost
of doing so, which would render the practical ofieraof the Act unmanageable.
Whilst RAs are subject to normal financial and mipg requirements, and to
audit by the Office of the Auditor General, the B#rCouncil is acutely aware

13

Judicial Review proceedings were brought againstnCib by a professional association over Counalksision to consult on

an existing scope of practice. Whilst the procegsliwere withdrawn shortly before the scheduledrihgadate, very
substantial costs were incurred.

Including time-costed resource allocation
For example section 68(2), Health Practitioners fetence Assurance Act, 2003 — mandatory requiretoenefer to PCC
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that the health system is operating in a constdafnading environment in which

the cost impact of decisions and cost benefitseglilation are under constant
scrutiny. If government perceives a need to emipbas need for RAs to better
balance the cost impacts of their decisions and cis of regulation, it is

suggested that greater non-statutory guidance doeildffective, for example, a
published guideline of ministerial expectations amgment the guidelines
published by the Office of the Auditor-General.

Question 18
Should the Act define harm or serious harm?

6.09

6.10

This question has been discussed in paragi&afpbsand 5.16. It is the view of
the Dental Council that neither of these terms iregistatutory definition.

Whilst some greater clarity may be an advantageotsumers Council would be

concerned by what it views as an overly prescrgppvoposal. The threshold is
one that has been carefully balanced by both th®THBnd the Courts and

accepted as appropriate. Being policy based tiefnsi means that if the HPDT

or the Courts determine they are no longer appatgor have failed to keep pace
with evolution of practice and procedures, the HP@Tthe Courts, not being

constrained by statutory definitions, will imposmanstandards or thresholds.

Question 19
Is the HPCA Act clear about the level of risk thaeeds to be regulated by statute? If

not,

what would help to improve the match betweesvdl of risk and level of

regulation?

6.11

6.12

As was noted in paragraphs 5.01 and 5.11,hehetach of the professions
regulated by the Act presents the same or a simdlrof harm to the public is a
moot point. Certainly the practice of a dental csplgéy such as Oral and
Maxillofacial surgery carries a risk of a greategree of harm being suffered by a
consumer, than does that associated with the peactidental technology. In the
former case, complex, often irreversible procedaresroutinely performed; the
consequences of errors could be potentially lifangjing if not life threatening.
By contrast, the practice of dental technology asgély focused upon the
manufacture of dental and oral prosthetics to pigsocn. Where mistakes are
made in dental technology practice, the consequeiace likely to be very
significantly less traumatic and threatening, thi@se suffered by a patient of an
Oral and Maxillofacial Surgeon.

This begs the question of whether Oral and ildéacial Surgeons and Dental
Technicians should be subject to same level of neglulation — i.e. is the same
level of regulation necessary for all regulatedfggsions?

6.13 The Dental Council is of the view that the sameelesf regulation is not

necessary, nor when cost is considered, desirabl@lf regulated professions.
The level of regulation should be commensurate ik perceived risk; and
balanced against the cost of protecting the heaith safety of consumers from
that risk.
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6.14 As set out in Appendix 4 of thBiscussion Document number of options are
available to provide an appropriate level of pratect to consumers, whilst
imposing less burdensome and costly compliancegatidns on the appropriate
professions. It would be appropriate for two tegulation to be considered — the
current licensure regime for those professions uabimg restricted activities;
and a less onerous and costly regime for thosegsains which do not.

Question 20
Is the right set of regulatory options being appli¢o manage the risk of harm to the
public that different health professions might pdze

6.15 The Dental Council is of the view that subjectt®odomments in paragraphs 6.11
- 6.14, the options currently available to and geipplied by RAs to manage the
risk of harm that the different health professiomsy pose to the public, are both
appropriate and largely effective.

Question 21
Could the way RAs administer their functions be inoped?

6.16 The primary barrier to the improvement of RA effiecy is cost. The prime
driver of the cost of health practitioner regulatim New Zealand is that the
practitioner base of each profession is compaigtswmall. Because the cost of
regulation per practitioner is directly proportibria the number of registered
practitioners of a profession, the smaller the nemkhe greater the individual
cost. In addition, the individual cost per pragtier is increased proportionately
by such considerations as the complexity of thdgssion, the number of scopes
of practice to be administered, the breadth andpdexity of recertification
requirements, and the number of practitioner heigkbes, competence reviews
and disciplinary cases to be managed.

6.17 As a consequence of the high cost of regulation pectitioner and the
constraints dictated by the need to reduce the cbsegulation, the greater
majority of RAs are severely under resourced. Harts because of such low
registrant numbers, most RAs cannot aspire to aetilee critical mass necessary
to afford the resources necessary to fully anctiefiitly carry out their statutory
functions whilst reducing the cost of regulation.

6.18 Currently 22 health professions are regulated utiierAct by 16 RAs, each of
which has the same statutory functions and prose&sech RA has ‘back-office’
functions and operates an IT system and data basgport its functions.

6.19 The administration of RA functions could very siigzantly be improved and the
cost of regulation substantially reduced by the lgamation of the 16 RA
secretariats and the adoption of a single IT systethdatabase.

6.20 If, however the breadth of RA regulatory defliv is to be enlarged by, for
example, a requirement to establish and fund coesuorums, or a statutory
requirement to provide practitioner pastoral céne, forecast cost saving from a
consolidated secretariat would necessarily redueey additional costs incurred
by RAs would fundamentally change the underlyinguagptions upon which the
business model to support proposed amalgamati®Adfecretariats was based.
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Question 22
Should RAs be required to consult more broadly withevant stakeholders?

6.21

6.22

6.23

6.24

The Dental Council consults on fees, scopes oftipem@nd codes of practice.
Each consultation has a significant cost which iotpaupon the relevant
profession. When consulting, Council sends consoiftadocuments to all

relevant stakeholders, including practitioners, fggsional associations, the
Ministry of Health, other RAs, the Australian Den@ouncil, the Dental Board of
Australia, accrediting bodies in New Zealand andtfalia, universities, and any
other stakeholders identified as having an interéstaddition consultation

documents are posted on Council’'s website and abeilto the public, who are
invited to comment.

During the year ended 31 March 2012, Council uradetd public consultations
at an average cost of approximately $5,000 peruttat®n, excluding secretariat
staff costs.

In addition to consultation, both fees and scoggmactice must be gazetted, and
accordingly are subject to scrutiny by the Regafsi Review Committee of
Parliament as ‘deemed regulations’ under the Réguk (Disallowance) Act

1989.

The Dental Council considers that it consults blpadith all relevant
stakeholders. The suggestion that Consumer Refer@noups be established to
better inform and involve the public in decision kimgy was discussed in
paragraphs 4.27 — 4.34. It was concluded theeelittke to be gained from the
establishment of one or more consumer referencgpgrather than considerable
additional cost to be borne by practitioners

Question 23
Should the number of regulatory boards be reducesia the UK?

6.25 The Dental Council regulates five distinctfpssions under the Act, and has at

least one member of each sitting as a Council memW#hilst each is a separate
and distinct profession, they are all oral healtbfgssions, providing a continuum
within the oral health ‘team’ environment. Theyopide complementary and
overlapping services and the greater proportiorthein are employed in the
private sector. Accordingly it appropriate thatitiregulation is administered by
a common body.

6.26. The Dental Council does not feel it is appropriaeomment on what should or

should not happen with individual RAs, other thamote that it has in paragraphs
6.06, 6.16 — 6.20 made its position on the proptwssamalgamate all RAs quite
clear.

Question 24
What is the ideal size of RA boards?

6.27 This question has been largely addressedragmphs 4.21 — 4.26.
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6.28 When created by the Act in 2003, the Dentalr€d was comprised of 14

6.29

6.30

Council members administering 5 professions. Sinception Council member
numbers have, with the agreement of the MinistelHedlth been reduced to 10,
comprised of seven practitioner members (at leas¢ of whom is an
educationalist) drawn from each of the five regedaprofessions, and three lay
members. Council is of the view, that this is th@immum size for the Dental
Council to regulate 4,500 registrants from 5 preif@ss, encompassing 20 scopes
of practice.

Unlike a number of other jurisdictions, RA Bi& in New Zealand are of
necessity required not only to discharge their gaamce function, but to spend
significant time making decisions about individudplicants, registrants and
practitioners.  The volume and complexity of tleerational’ component of a
Boards business will have a direct bearing on timalyer of practitioner members
required.

The optimum size of an RA Board is the proaiie number of factors, including
the number of the practitioner members neededfiiesftly transact the volume
of ‘operational’ business before it; the approgriaumber of lay members to at
least fulfil the statutory criteria; the expertesed experience of each of the Board
members, both clinical and lay; and, the volum@@fernance business that the
Board is required to address. The answer wilediffom RA to RA.

Question 25
Are there other issues you would like to raise?

6.31

6.32

6.33

6.34

The Dental Council, in concert with other RAsacutely aware that the health
sector is operating under severe funding constaihait RAs have been exhorted
by the Minister of Health to reduce the cost ofulagon, and that RAs are
resource constrained.

The amalgamation of RAs appears imminent atichet only involve significant
expenditure to implement, but very significant aafor RA staff.

The implementation and bedding down of thetAok some three to four years to
achieve, and has been followed by a continuous esp®f evolution and
improvement in a resource and cost constrained@mwvient.

Council accordingly urges the Ministry of Heato very carefully consider how
much change RAs can realistically absorb and mamagbke short to medium
term future and, the impact of any proposed chamgthe cost of regulation. If
the cost of regulation is to be increased and/erl¢kel of change is significant,
there is not only a risk that RAs may have diffiguheeting their obligations, but
also a risk of a loss of public confidence. Acaoglly, if change is required,
Council would prefer it to be in the form of incrental improvement.
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Conclusion

The Dental Council thanks the Ministry of Healthr the opportunity to participate in
the consultation process on the 2012 fundamentedweof the Act. Council is happy
to answer any queries the Ministry may have abisusubmission. Queries should be
directed to the Registrar, Mark Rodgers, who candmgacted at:

ddi:  (04) 494 8295
email: mark.rodgers@dcnz.org.nz
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